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Consumer Advocate Statement on New York State Comptroller Report of Aug. 5, 2022:  
Medicaid Program – Oversight of Managed Long-Term Care Member Eligibility 

 
Over 300,000 New Yorkers who have disabilities rely on Medicaid community-based long-term care 
services to live safely and independently in their homes. As their advocates, we make this statement 
in response to the report released by the New York State Comptroller on Aug. 5, 2022, titled 
“Medicaid Program — Oversight of Managed Long-Term Care Member Eligibility,”1 [Hereinafter 
“OSC Report”]. We applaud the Comptroller for highlighting data that illuminates the lack of State 
oversight of Managed Long Term Care (MLTC) plans, which are paid over $15 billion each year to 
provide services to this vulnerable population. The OSC Report identifies two broad findings. The 
more costly and concerning finding—that NYS paid $2.8 billion in premiums to MLTC plans that 
provided little or no services to their members—takes up only two pages of the report.2 Most of the 
report focuses on a finding that $701 million was paid to plans for consumers who had died, moved 
to an Assisted Living Program, or were otherwise not eligible for MLTC. Unfortunately, neither of 
these distressing findings are surprising as we have consistently sounded the alarm on a lack of 
appropriate oversight and monitoring of plans by the NYS Department of Health [hereinafter 
“Department”]. We urge OSC and the Department to focus more oversight on the failure of plans to 
provide the appropriate level of care.   
 
A.  $2.18 Billion in Premiums Paid to Plans that Provided Little or No Services to Members 

We share the Comptroller’s concern that $2.8 billion was paid to plans that provided little or no 
services to their members. For example, the report cites that nearly 60,000 members received less than 
60 days of CBLTC services in a 6-month period.3 We agree that these funds should be recouped from 
the plans, and further, that wrongdoing and potential fraud should be investigated. It is indeed 
concerning that the—  

… Department does not perform reviews to identify instances where MLTC members remain 
in MLTC but receive few services during their enrollment period…The Department should 
consider a process to determine the reasons such limited services were received, and ensure 
members are receiving the required level of care as well as determine if members were 
properly assessed.4  
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On this recommendation, the Department simply responds that they will “monitor MLTC enrollees to 
ensure they are properly assessed and are receiving the appropriate level of care.” This vague 
promise is not sufficient. The Department must do more to hold plans accountable, especially 
considering the financial incentive inherent in the capitation model that deters plans from authorizing 
higher levels of services, which are more costly. Every day, we fight for people with long-term 
disabilities and chronic conditions who rely on Medicaid community-based long-term care services 
[hereinafter “consumers”] whose MLTC plans denied them the number of hours of home care they 
need to live safely at home, putting them at risk of falls and other consequences that threaten their 
health and that force them into nursing homes. These consumers are not captured by the 
Comptroller’s report because they received more than minimal services from their plans; we suspect 
that far more than the $2.8 billion OSC found is paid to plans that provide insufficient care. The 
Department must hold plans accountable to their contract to provide sufficient services to maintain 
health and safety at home. We agree with the Report that “the Department should consider a process 
to determine the reasons such limited services were received.”5 CMS recently issued a “Managed 
Long Term Services and Supports Access Monitoring Toolkit” that has numerous recommendations 
for states to hold plans to “Service fulfillment standards.”6 Plans would report metrics that states can 
include in a public quality dashboard. Performance metrics could include the maximum wait time for 
home care services to be initiated after authorization (Texas, for example, requires a plan to initiate 
services within 7 days for 90% of members authorized for PCS).7 Plans should submit a Monthly 
Unstaffed Case Report or a Late & Missed Visit report.8 The Department should cross-reference 
complaints and grievances against the plans’ reports to validate completeness of the plans’ reports. 
Plan requests to disenroll members who did not receive services in 30 days, and for other reasons, 
should be scrutinized to ensure the reason was not the plan’s lack of provider capacity, or for those 
consumers seeking CDPAP services, lack of prospective aides. Electronic Visit Verification can also be 
used to track timely delivery of services, which the plan would aggregate by region and report to the 
Department. 9Some states require a Utilization Report to track members who have been without LTSS 
for various periods of time, with an explanation of why the services were not provided and when 
they are expected to begin.10  
 
The Department has data available that can be used to identify service shortages like those identified 
in the OSC Report. Plans report quarterly cost and service data along with Encounter Data11 that 
should enable the Department to monitor the extent to which plans are providing no or minimal 
services. Since the pandemic began in 2020, the number of enrollees receiving no services no doubt 
increased substantially. The fact that these numbers were so high even before the pandemic is 
extremely concerning. The Department should be examining this data on a quarterly basis to identify 
plans with staffing shortages and to require them to take corrective action, including offering out-of-
network services as required by federal regulations.12  
 
The Department must also improve its monitoring of plans’ “rebalancing” indicators—referring to the 
federal goal of achieving a more equitable balance between the share of Medicaid spending and use of 
long term services and supports (LTSS) delivered in home and community-based settings relative to 
institutional care.13 This goal is based on the Americans with Disabilities Act, as interpreted by the 
U.S. Supreme Court in the Olmstead case, which requires that states provide long-term care in the 
“most integrated setting.” The Department must track and monitor the number of members who are 
admitted to a nursing home and subsequently disenrolled for a Long-Term Nursing Home Stay, 
relative to the number who return home after a short-term stay. The plan can and should be held 
accountable to demonstrate that it offered sufficient services to enable the member to stay or return 
home.14 This rebalancing data should be publicly available on a dashboard for each plan in each 
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region in which it operates. We often see plans denying members a needed increase in hours of home 
care that would enable them to return home safely. The result: consumers remain institutionalized in 
a nursing home that is often understaffed and unable or unwilling to engage in active discharge 
planning. The Department must track these events, both in its role of overseeing these $15 billion in 
contracts and in its duty to ensure that Medicaid services are provided in the “most integrated 
setting.”   
 
The Department also must closely monitor the reversal rate of plans’ denials of member requests for 
increases in home care hours or for other services. Do plans fairly review their own initial 
determinations when a consumer requests a Plan Appeal, or merely rubberstamp their initial denials? 
How often are plans’ adverse decisions reversed at a Fair Hearing or in an external appeal of the NYS 
Department of Financial Services? These statistics would shed light on any patterns of plans not 
providing the services their members needed. Plans should face penalties for preventable nursing 
home placements or high reversal rates on appeals. The Department is required by the Special Terms 
& Conditions of the 1115 waiver to include data on grievances and appeals in its 1115 Reports.15 The 
Department’s 1115 Reports include only MLTC data on the first of the three levels of appeal—the 
internal plan appeal—with no data on fair hearings or External Appeals before the NYS Dept. of 
Financial Services, let alone any information on disposition or the top 5 reasons, as required.16 The 
sole MLTC data for which the reports include the top 5 reasons are complaints to the Department’s 
MLTC Complaint line, for which there were 3,009 in the year ending 9/3/2019. Of these complaints, 
20% were about Aide Service.17 None of the data is reported by plan—only aggregate data is 
provided. The failure to publicly report plan-specific data on grievances and appeals, and to analyze 
and use this information to ensure consumers receive the needed services as approved under the 
Medicaid program, is a disservice to consumers and their families, and fails to proactively resolve 
systemic problems.  
 
B.  $701 Million in Premium Payments for Members Who OSC Claims Were No Longer Eligible 
for MLTC or Who Received No CB-LTC Services for 30 Days: Consumer Protections Needed to 
Prevent Wrongful Denial of Services 

Though causing only 25% of the mis-spent dollars reported, the OSC Report and the State’s response 
are largely devoted to the problem of plans being paid for 52,397 members who were no longer 
eligible for MLTC, and purportedly should have been disenrolled.  
 
While we strongly agree that steps must be taken to prevent and minimize these improper payments, 
we urge that these measures should be carefully designed to prevent harm to consumers. In 
addressing waste, it is imperative that the Department and the State focus on the purpose of 
Medicaid: ensuring consumers have access to needed, covered, long-term services and supports. 
Consumers already face barriers in accessing Medicaid covered services. It is very easy to throw out 
the baby with the bathwater—to improperly disenroll members who in fact remain eligible for MLTC 
services.  
 
Below we discuss each of the reasons for involuntary disenrollment listed in the report, with 
observations and recommendations for protections needed to prevent wrongful disenrollment. 
Additionally, if members are properly disenrolled from an MLTC plan but continue to need and be 
eligible for Medicaid CBLTC services, policies and procedures must be in place to ensure continuity 
of care. 
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1.  Members Not Receiving Required services 

While we agree that plans should not be paid for providing no services, we reject the implication that 
it would have been proper for the plan to disenroll each of these members. No plan should be 
permitted to disenroll a member for not receiving CBLTC services where the plan is at fault, or where 
the same conditions that lead to staffing shortages prevent a consumer seeking CDPAP services from 
finding aides. For example, one reason some plans provide no services is that their provider networks 
are not adequate to meet the need. While this lack of capacity grew more severe during the pandemic, 
it was a serious problem in earlier years as well. The State must hold plans to their regulatory and 
contractual obligation to use out-of-network providers if they lack in-network capacity.18   
 
The OSC Report also focuses on members provided no services in the first 90 days after enrollment. In 
its review of these cases, the State should ensure that plans are not at fault for failing to provide 
services—such as failing to conduct the initial assessment or to develop and attempt to implement a 
plan of care, which are violations we frequently see. Adoption of Service fulfillment standards 
recommended by CMS in its recent LTSS Toolkit would enable the Department to monitor these 
issues in real time.19  
 
The OSC Report was careful not to cite the Department for improper payments to plans on the 
ground that no services were provided since the pandemic started in March 2020. During that time, 
Department policy appropriately permitted consumers to “pause” home care services to reduce the 
risk of exposure to COVID-19, with family (some of whom were available only because of their own 
job loss) often stepping in to provide care.20 The Department has never officially revoked this 
guidance, but has instructed plans to notify consumers that they may no longer pause services under 
this directive, and must resume services by a specified date. The fact that the guidance is still 
technically in effect could create confusion for consumers. 
 
2.  Consumer Not Eligible for MLTC Based on Assessments  

The OSC Report implies that many MLTC members should be found no longer functionally eligible 
for MLTC services. It expresses surprise that 97% of all assessments concluded that members 
qualified for MLTC and posits that this high eligibility rate is due to the plans’ conflict of interest, 
deterring plans from identifying and promptly disenrolling members who are no longer eligible for 
MLTC.21 The State’s sole response is to place hopes on the NY Independent Assessor’s (NYIA) 
impending takeover of reassessments. The OSC Report’s assumption misunderstands the assessment 
process, and the Department’s response misrepresents existing conflict of interest policies.  
 
We strongly disagree with the OSC Report’s implication that many consumers cease being 
functionally eligible for MLTC and should be disenrolled on that basis. The Department has had a 
conflict-free assessment system operated by Maximus since 2014 that determines initial eligibility to 
enroll in MLTC based on a determined need for 120 or more days of long-term care services. This 
standard screens out those with short-term needs after an acute episode and therefore, MLTC 
members predominantly have chronic degenerative conditions that do not get better. If anything, as 
they age, their needs increase. Indeed, plans are prohibited from reducing members’ services, let 
alone from disenrolling members, without proving that their conditions improved, or circumstances 
changed to the point that less services are needed.22 If plans have any conflict of interest, it is that the 
capitation model incentivizes plans to approve fewer services than are medically necessary. This 
incentive may also lead plans to delay reporting that a consumer died, cannot be reached, or declined 
services. This sort of inaction can be addressed, but the Department should be vigilantly monitoring 
the degree to which plans fail to authorize sufficient services.   
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3.  Members in an Inpatient Setting for More Than 45 days 

Consumer advocates object to disenrollment of members on this ground, which remains suspended 
because of the COVID-19 Public Health Emergency (PHE), though we support a reduction of the 
capitation rate beginning in the first month of hospitalization after the 45-day period. This reduction 
can be recouped on the back end. In 1996 the Second Circuit Court of Appeals held that personal care 
services cannot be terminated solely because an individual is hospitalized.23 The Medicaid agency 
must re-assess eligibility on an individual basis and, if the person is no longer eligible, issue a notice 
of intent to discontinue, which triggers the individual’s appeal rights.24 This holding is even more 
important in the managed care context, with MLTC plans disincentivized to approve the high amount 
of services that a member may need after an extended hospitalization. The 45-day limit gives plans a 
reason to delay the discharge, and to deny reinstatement of or a needed increase in services so that the 
person can be discharged. Once the 45th day is reached, the plan can be rid of a high-need member.   
 
Moreover, even without such malfeasance by the plan, hospitalizations can be lengthy for medical 
reasons. Disenrollment punishes the member for having such a medical crisis and forces them to start 
over with the delay-ridden Independent Assessor process. In many cases, the member will be 
pressured by the hospital to go to a nursing home, from which it will be more difficult for the member 
to return home. This raises serious concerns under Olmstead. While we agree that plans should not 
receive their full capitation rate during an extended hospital stay, they should be providing case 
management services to assess the member’s needs upon discharge. Surely there is a way to secure 
repayment of part of the plans’ premiums for these periods without punishing a member for a 
lengthy illness, and without rewarding a plan for eliminating a high-cost member from their rolls.  
 
This ground for disenrollment should be eliminated. Instead of disenrolling individuals because of a 
lengthy hospital stay, the capitation rate should be reduced beginning in the month after the 45-day 
period. Disenrollment should be based on an individualized determination that the consumer no 
longer qualifies for MLTC services, not merely on the length of a hospital stay. Members should have 
the right to appeal such determinations with full Aid Continuing rights.  
 
4.  Members who are Not Medicaid-Eligible or MLTC Eligible 

The Report assumes that members who lose Medicaid eligibility or have the wrong “type” of 
Medicaid coverage are ineligible for Medicaid and should be disenrolled. As advocates who represent 
MLTC members in the error-ridden Medicaid renewal process, we know this could not be farther 
from the truth. 
 
Despite advances in technology that enable income and assets to be electronically verified by local 
Medicaid agencies, and even though most MLTC members have fixed incomes and assets, New York 
has continued to require enrollees who are Aged, Blind or Disabled to undergo a burdensome and 
error-prone mail renewal process annually to prove they are still eligible for Medicaid. The renewal 
packages are mailed to recipients who, due to disability, age, and/or language, are often unable to 
understand and respond within the short window of time allowed. Stories are legion of consumers 
who never receive these mailings, or who submitted the required response, only to have Medicaid 
discontinued for an alleged failure to recertify. MLTC plans are supposed to assist members in 
responding to the renewal requests, as part of their case management responsibilities, 25 but they 
frequently do not do this. Again, the result of this failure is that people with disabilities go without 
necessary medical care and services. The Department must hold plans accountable for their failure to 
provide this mandated care management service, not have the burden of the program’s failures fall on 
people with disabilities.   
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The consequences of being “churned” off Medicaid are severe. If a consumer doesn’t appeal in time 
for Aid Continuing,26 they are automatically disenrolled from an MLTC plan—leading to cut-off of 
home care services. Even if they manage to appeal quickly, an Aid Continuing directive does not 
automatically re-enroll them in their MLTC plan—this requires extensive advocacy. Even the 
constitutional due process protection of Aid Continuing, then, is not enough to ensure continuity of 
vital home care services in the complex MLTC system.  
 
Even though discontinuance of Medicaid has been banned by the federal government since the PHE 
began in March 2020, our offices have handled dozens of cases that nevertheless were terminated. 
NYLAG’s bedbound paraplegic client’s MLTC home care services stopped because his Medicaid was 
discontinued—even though the lapse of Medicaid was due to a clear government error. Advocates are 
bracing for the end of the PHE, when a deluge of discontinuances will resume. In our experience, the 
vast majority of these are without merit—the consumer is eligible but there was a lapse in paperwork 
or an error by the local district. The “incompatible coverage codes” cited in the Report are no doubt 
largely due to such errors.27  
 
We are surprised that the Department did not include in their response their unwritten policy that 
MLTC plans must continue services for 90 days after a lapse in Medicaid coverage, a policy that we 
support because it affords some time to fix a problem such as those described above. Though we have 
heard this policy stated, the Department has not put it in writing and we urge that they do so.  
 
Until the Medicaid eligibility renewal process is improved, this 90-day grace period is essential to 
protect consumers. We urge the Department to engage consumers and plans in developing the 
policies and procedures referred to in their Response to maximize continuity of care and prevent 
wrongful disruption of services. 28 Before disenrollment, plans should be required to make attempts to 
help the member resolve the eligibility problem.  
 
Within this section, the OSC Report cites payments to a plan after a member moved to a county 
outside the MLTC plan’s service area as an example of improper payments. But a member who 
moves is still entitled to receive CBLTC services in the other county. As the Department said in its 
response, it issued directives reinstating as a ground for disenrollment a member’s move to a different 
service area.29 The Department’s policy, however, does not ensure continuity of care for the consumer. 
Instead of transitioning the consumer to a different MLTC plan that covers the individual’s new 
county, the directives refer the individual to the local district that should continue the same Plan of 
Care until the next reassessment. However, MLTC plans provide many CBLTC services that are not 
authorized by local districts, including certified home health agency care, private duty nursing, and 
adult day health care. The guidance does not explain how the consumer would access those services 
that are not authorized by local districts. Also, the directive does not spell out how the MLTC plan is 
to transmit the plan of care to the local district; no procedures exist for this. Similar questions about 
continuity of care can be posed for other disenrollment grounds that the Department has reinstated—
being absent from the service area for 30 days, and MAP members who disenrolled from the aligned 
D-SNP plan.30 These procedures must be improved to prevent disruption of needed services.  
 
5.  Deceased Members  

We support OSC’s recommendation that the Department develop a process to timely disenroll 
deceased members. Certainly, the network providers, such as home care agencies providing services 
in the home, are aware of a member’s death and should be required to report it to the plan. Plans 
should be required to repay premiums received after the month in which the death occurred.  
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6.  Members in Assisted Living Programs  

We support timely MLTC disenrollment of consumers who moved to an Assisted Living Program 
and requiring plans to repay premiums received after the month in which the member moved into 
the assisted living program.  
 
7.  Disenrollment for Long-Term Nursing Home Stay 

Since the OSC Report did not review data in 2020 or after, it does not mention the ground for 
disenrollment that became effective in 2020, requiring disenrollment of members admitted to a 
nursing home for three months who were approved for institutional Medicaid. As we discussed 
above, protections are essential to ensure that members who are actively seeking to return home are 
not disenrolled. Notices of the right to appeal the disenrollment must be sent to family members and 
representatives, and to the member’s home address as well as to the nursing home. Plans should be 
required to document and state in the notice to the consumer and in the referral to NY Medicaid 
Choice that they offered a plan of care sufficient to enable the member to return home and why this 
plan of care could not be implemented. The Department must issue procedures to ensure that 
consumers disenrolled on this ground can reinstate enrollment within six months, as required in 
CMS’ letter approving this change.31  
 
CONCLUSION: 

The OSC Report shines a needed light on the chronic problems of MLTC plans routinely providing 
little or no services, and the lack of oversight to hold plans to their contracts. We urge OSC and the 
Department to focus more oversight on the failure of plans to provide the appropriate level of care for 
vulnerable New Yorkers. At the same time, protections are needed to ensure that consumers who 
need these home and community-based services are not improperly disenrolled from plans in the 
name of program integrity.   
 
Contact:  

Valerie Bogart Lara Kassel 
Director, Evelyn Frank Legal Resources Program  Coalition Coordinator 
New York Legal Assistance Group  Medicaid Matters New York 
vbogart@nylag.org    lkassel@medicaidmattersny.org 

 

1 New York State Comptroller, “Medicaid Program — Oversight of Managed Long-Term Care Member 
Eligibility,” Aug. 5, 2022, available at https://www.osc.state.ny.us/files/state-agencies/audits/pdf/sga-2022-
20s52.pdf. 
2 OSC Report at p.12-13. 

3 OSC Report at p. 13. 

4 OSC Report at p. 13. 

5 OSC Report at p. 13.  

6 CMS, Promoting Access in Medicaid and CHIP Managed Care: Managed Long Term Services and Supports Access 
Monitoring Toolkit, June 2022, available at https://www.medicaid.gov/medicaid/managed-
care/downloads/mltss-access-toolkit.pdf [hereinafter “CMS LTSS Toolkit”]; see also 
http://www.medicaid.gov/medicaid/managed-care/guidance/medicaid-and-chip-managed-care-monitoring-
and-oversight-initiative/index.html. 

7 Id. 
8 CMS LTSS Toolkit, p. 36. 

                                                           

mailto:vbogart@nylag.org
mailto:lkassel@medicaidmattersny.org
https://www.osc.state.ny.us/files/state-agencies/audits/pdf/sga-2022-20s52.pdf
https://www.osc.state.ny.us/files/state-agencies/audits/pdf/sga-2022-20s52.pdf
https://www.medicaid.gov/medicaid/managed-care/downloads/mltss-access-toolkit.pdf
https://www.medicaid.gov/medicaid/managed-care/downloads/mltss-access-toolkit.pdf
http://www.medicaid.gov/medicaid/managed-care/guidance/medicaid-and-chip-managed-care-monitoring-and-oversight-initiative/index.html
http://www.medicaid.gov/medicaid/managed-care/guidance/medicaid-and-chip-managed-care-monitoring-and-oversight-initiative/index.html


8 
 

                                                                                                                                                                                                       
9 Id. 
10 CMS LTSS Toolkit,p. 35. 
11 Under 42 C.F.R. 438.2, “encounter data” is data that plans must transmit that records the receipt of any item(s) 
or service(s) by an enrollee under a contract between a State and an MCO that is subject to the requirements of 
42 C.F.R. §§ 438.242 (requiring that the data be a complete and accurate representation of the services provided 
to the enrollees under the contract) and 438.818. This state-validated data is used in federal and state monitoring 
and in rate setting. 

12 42 CFR 438.206(b)(4). 
13 CMS issues annual reports on progress on rebalancing LTSS, most recently in 2021 with 2019 data, available at   
https://www.medicaid.gov/medicaid/long-term-services- supports/downloads/ltssexpenditures2019.pdf, 
posted on https://www.medicaid.gov/medicaid/long-term-services-supports/reports-
evaluations/index.html. For FY 2019, NYS ranked 13th in the percentage of all LTSS expenditures spent on 
HCBS (63%)(2021 Report at p. 16).   

14 Plans file quarterly reports with the Department that include the number of enrollees permanently placed in 
nursing homes, the number temporarily placed who return home, and the number who were in nursing homes 
at the time they enrolled. In their cost reports filed pursuant to 10 NYCRR § 98-1.16(a - h), plans also report the 
number of enrollees receiving different ranges of hours of home care per month, from the highest over 700 
hours/month to the lowest under 80 hours/month, and the amount of expenditures for nursing home care and 
for each of the various community-based long-term care services. The Department must use this data to flag and 
monitor plans that excessively rely on nursing home care and under-utilize home care services and investigate 
the reasons—whether due to inadequate provider networks or practices of failing to authorize sufficient home 
care hours for members to remain in or return to the community. Quality incentives should reward plans that 
excel in “rebalancing” indicators—prioritizing home care over nursing home placement.  

15 The 1115 Waiver is governed by the Special Terms & Conditions (“STC”) which are CMS’ terms for NYS to 
operate managed care and MLTC programs. The STCs are posted at the dropdown for MRT Plan Current STC’s 
at https://www.health.ny.gov/health_care/medicaid/redesign/medicaid_waiver_1115.htm.  The most recent 
is at https://www.health.ny.gov/health_care/managed_care/appextension/2022-04-01_ny_stc.pdf. See p. 50.  

16 DOH 1115 Report available at MRT 1115 Demonstration Annual Reports on 
https://www.health.ny.gov/health_care/medicaid/redesign/medicaid_waiver_1115.htm. Most recent 1115 
Report is NYS DOH MRT Demonstration Section 1115 Quarterly Report and Annual Report, Demonstration Year 21; 
Federal Fiscal Quarter: 4 (7/01/2019 - 9/30/2019) [Hereinafter “2019 1115 Report”] available at 
https://www.health.ny.gov/health_care/medicaid/redesign/reports/docs/2019_pp_annual_rpt.pdf. See p. 
43.  

17 2019 1115 Report, p. 27. 
18 42 CFR 438.206(b)(4); 10 NYCRR 98-1.13(a); Model Contract Article V, Subd. A(4); see NYS Fair Hearing 
Decision No. 7293959J Ulster County (2016); Hearing No. # 7735470N Yates County (2018). 

19 Supra at 6. 
20 NYS DOH, COVID-19 Guidance for Voluntary Plan of Care Schedule Change, April 23, 2020, available at 
https://health.ny.gov/health_care/medicaid/covid19/2020-04-23_guide_volplanofcare.htm. 

21 OSC Report at p. 12-13.   

22 NYS DOH, MLTC Policy 16.06: Guidance on Notices Proposing to Reduce or Discontinue Personal Care 
Services or Consumer Directed Personal Assistance Services; Mayer v. Wing, 922 F. Supp. 902, 911 (S.D.N.Y. 
1996). 

23 Granato v. Bane, 74 F.3d 406 (2d Cir. 1996). 

24 NYS DSS 99 OCC-LCM-2 (Apr. 20, 1999), reaffirming effectiveness of 96-MA-023 - New Notice, Aid-
Continuing and Related Procedures Applicable to Hospitalized MA Recipients Who Received Personal Care 
Services Immediately Prior to Hospitalization (Granato v. Bane; McCoy v. Schimke; Burland v. Dowling), 
available at http://www.health.state.ny.us/health_care/medicaid/publications/docs/gis/96ma023.pdf.  

25 See MLTC Model Contract, Article V, Section I (1)(h)(Jan. 1, 2022), available at 
https://www.health.ny.gov/health_care/medicaid/redesign/mrt90/2022/docs/22-
26_partial_capitation_contract.pdf, at p.33. 

https://www.medicaid.gov/medicaid/long-term-services-%20supports/downloads/ltssexpenditures2019.pdf
https://www.medicaid.gov/medicaid/long-term-services-supports/reports-evaluations/index.html
https://www.medicaid.gov/medicaid/long-term-services-supports/reports-evaluations/index.html
https://www.health.ny.gov/health_care/medicaid/redesign/medicaid_waiver_1115.htm
https://www.health.ny.gov/health_care/managed_care/appextension/2022-04-01_ny_stc.pdf
https://www.health.ny.gov/health_care/medicaid/redesign/medicaid_waiver_1115.htm
https://www.health.ny.gov/health_care/medicaid/redesign/reports/docs/2019_pp_annual_rpt.pdf
https://health.ny.gov/health_care/medicaid/covid19/2020-04-23_guide_volplanofcare.htm
https://www.health.ny.gov/health_care/medicaid/redesign/mrt90/mltc_policy/16-06.htm
http://www.health.state.ny.us/health_care/medicaid/publications/docs/gis/96ma023.pdf
https://www.health.ny.gov/health_care/medicaid/redesign/mrt90/2022/docs/22-26_partial_capitation_contract.pdf
https://www.health.ny.gov/health_care/medicaid/redesign/mrt90/2022/docs/22-26_partial_capitation_contract.pdf


9 
 

                                                                                                                                                                                                       
26 Aid Continuing is the “…right to have medical assistance …or services continued unchanged until the fair 
hearing decision is issued.” 18 N.Y.C.R.R. § 358-2.5. 

27 OSC Report at p. 12. 

28 OSC Report at p. 20, quoting the Department as stating, “The Department is developing additional policies 
and procedures to assess coverage codes for members that temporarily or permanently lose Medicaid eligibility 
but continue to need CBLTC.” 

29 NYS DOH GIS 21 MA/17 - Managed Long Term Care’s Involuntary Disenrollment Resumption (August 18, 2021), 
available at https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/21ma17.pdf,  and 
undated Memo to Health Plan Administrators, available at 
https://www.health.ny.gov/health_care/medicaid/covid19/guidance/docs/mltc_involuntary_disenrollment.
pdf.   

30 See GIS 21 MA/24 – MLTC Involuntary Disenrollment Resumption – Additional Reasons, 12/22/21, available at 
https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/21ma24.pdf. 

31 This right to reinstatement within 6 months is set forth in the CMS letter approving the amended Special 
Terms & Conditions of the 1115 waiver, dated Dec. 19, 2019, available at 
https://www.health.ny.gov/health_care/managed_care/appextension/2019-12-19_cms_stc.htm. It is also in 
the 10-day notice from NY Medicaid Choice, available at 
https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/20ma06_att_i.pdf.   

https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/21ma17.pdf
https://www.health.ny.gov/health_care/medicaid/covid19/guidance/docs/mltc_involuntary_disenrollment.pdf
https://www.health.ny.gov/health_care/medicaid/covid19/guidance/docs/mltc_involuntary_disenrollment.pdf
https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/21ma24.pdf
https://www.health.ny.gov/health_care/managed_care/appextension/2019-12-19_cms_stc.htm
https://www.health.ny.gov/health_care/medicaid/publications/docs/gis/20ma06_att_i.pdf

